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SUPERIOR COURT SPLIT ON ‘AT ANY TIME’ 
TERMINATION CLAUSES: ONTARIO COURT 
OF APPEAL TO PROVIDE GUIDANCE 
 

Ontario employers are once again faced with uncertainty 
around the enforceability of termination clauses containing “at 
any time” language.  

In March 2025, we published a newsletter about the decision 
of Baker v. Van Dolder’s Home (Baker) which held that a 
termination clause permitting an employer to terminate an 
employee’s employment “at any time” was unlawful for breach 
of Ontario’s Employment Standards Act, 2000 (ESA). 

The Baker decision has been appealed. The Court of Appeal 
has also granted the Ontario Chamber of Commerce leave to 
intervene as a friend of the court to help the appellate court 
understand the appeal’s implications for Ontario’s employers 
and employees. 

Guidance from the Court of Appeal is necessary as there has 
been uncertainty regarding the enforceability of termination 
clauses which purport to allow termination “at any time”. 

 
We note that there have been two Ontario Superior Court decisions that have considered the “at any time” 
language but have reached opposite conclusions in the past couple months:  
 
Li v. Wayfair Canada Inc., 2025 ONSC 2959  Termination Clause Enforced 

A Senior Product Manager with nine months’ service was terminated without cause and given one week’s 
ESA notice. He challenged the termination clause, which permitted dismissal “at any time” but expressly 
defined “Cause” using the ESA’s wilful misconduct standard and, in the without-cause scenario, repeatedly 
tied entitlements to what is “required by” or “under the ESA.” 

Justice Dow upheld the clause, emphasizing that when read as a whole, the contract was anchored to ESA 
compliance and avoided the defects identified in Dufault, and was distinguishable from Baker (at para. 18). 

Chan v. NYX Capital Corp., 2025 ONSC 4561  Termination Clause Struck 

Mr. Chan was terminated one day before completing a three-month probationary period. His employment 
contract allowed the company to terminate during probation “at any time and for any reason… without 
notice or pay in lieu”. It also attempted to release the employer from all claims beyond ESA minimums. 
 

COMPLIANCE CORNER 

New OHSA Requirement: 

AEDs on Construction 

Projects by January 1, 2026 

Ontario has amended the 

Construction Projects Regulation 

to require an Automated 

External Defibrillator (AED) 

and accessories on all projects 

lasting three months or more. 

Employers should plan now for 

procurement, storage, and 

training before the effective date: 
 

January 1, 2026 

 

https://canlii.ca/t/kdpbv
mailto:https://www.ontario.ca/laws/statute/00e41
https://canlii.ca/t/kdk2h
https://canlii.ca/t/kdsw1
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Justice Parghi struck the entire termination provision and reiterated concerns that employers do not have an 
absolute right to dismiss, citing Baker (at para. 11). Accordingly, Mr. Chan was awarded three months’ 
common law notice despite less than three months’ service. 

WHAT THIS MEANS FOR EMPLOYERS 

Taken together, Wayfair (upheld) and Chan (struck) underscore the importance of the upcoming appeal in 
Baker. Are the words “at any time” off-side? Or can they be saved if the agreement, read as a whole, clearly 
references ESA compliance?  

While we wait for much-needed clarity from the Court of Appeal, we strongly recommend that you contact 
a member of our team to review your employment agreement templates in light of these recent decisions of 
the court. 

WHAT SHOULD EMPLOYERS & HR PROFESSIONALS DO NOW? 

1. Purge absolutes. Avoid unqualified “at any time / for any reason / sole discretion” in provisions 

relating to termination entitlements as this language has been found to violate the ESA in certain 

cases. 

2. Expressly incorporate the ESA standard of “wilful misconduct, disobedience or wilful neglect of 

duty that is not trivial nor condoned” into the termination section of employment agreements. 

3. Review your contract templates at least annually, as the case law on this issue continues to develop. 

Rapidly. We strongly recommend that you reach out to review your current templates given the 

recent case law on this topic.  

LET’S TALK 

Israel Foulon Wong LLP is one of Canada’s leading employment and labour law firms. We have been 
helping employers, from startups to national and multinational brands, navigate these drafting and 
implementation challenges in real time. Our partners, Peter Israel, Chris Foulon, Carita Wong, Alex Van 
Kralingen, Krista Kais-Prial, Behzad Hassibi, Katherine Chau, Mark Repath and associates, Vibhu Gairola, 
Domenica Moran, and Amirali Golpira have over 125 years of collective experience in assisting clients 
with employment and labour law issues. 

CONTACT US 
65 St. Clair Avenue East, Suite 200 
Toronto, ON  M4T 2Y8 
p. 416-640-1550 
f. 416-640-1555 

inquiries@israelfoulon.com 
www.israelfoulon.com 
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