EMPLOYMENT AND LABOUR LAWYERS

IFW NEWSLETTER

December 2024

WHAT'S NEW IN THE LAW

The Ontario Court of Appeal Dismisses Long-Awaited Dufault
Appeal

Previously in our March newsletter, we reported on the court
decision of Dufault v. The Corporation of the Township of Ignace,
2024, ONSC 1029. In that decision, the Ontario Superior Court of
Justice found the following termination for cause provision was
void:

4.01 The Township may terminate this Agreement and terminate
the Employee’s employment at any time and without notice or pay
in lieu of notice for cause.

4.02 The Township may at its sole discretion and without cause,
terminate this Agreement and the Employee’'s employment
thereunder at any time upon giving to the Employee written notice
as follows: (i) the Township will continue to pay the Employee’s

base salary for a period of two (2) weeks per full year of service to a maximum payment of four (4)
months or the period required by the Employment Standards Act, 2000 whichever is greater. This
payment in lieu of notice will be made from the date of termination, payable in bi-weekly installments
on the normal payroll day or on a lump sum basis at the discretion of the Township, subject at all
times to the provisions of the Employment Standards Act, 2000. ...

[Emphasis added]

The Lower Court’'s Decision

The Ontario Superior Court of Justice found the above ‘with cause’ clause was void because Clause 4.01
improperly allowed the employer to end the employee’s employment without providing the employee’s
minimum entitlements under the Ontario Employment Standards Act, 2000 (“ESA”), for conduct that did not
reach the ESA’s standard of “wilful misconduct”. Such language violated the principles established by the
Ontario Court of Appeal in Waksdale v. Swegon North America Inc., 2020 ONCA 391.

The ‘without cause’ clause was also found to be void (among other reasons), for a new and novel reason:
Clause 4.02 allowed the employer to end the employee’s employment in the employer’s “sole discretion”
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and “at any time.” The Ontario Superior Court of Justice held that such language violated the ESA’s
provisions relating to reinstatement upon the end of a job-protected leave of absence (per section 53 of the
ESA) as well as reprisal for exercising a statutory right (per section 74 of the ESA), because “the right of
the employer to dismiss is not absolute” in those specific instances.

Outcome of Appeal

The Ontario Superior Court of Justice’s decision in Dufault was appealed to the Ontario Court of Appeal,
which released its decision on December 19, 2024 (2024 ONSC 1029). Many employment lawyers had
hoped that the Court of Appeal would provide additional clarity on the lower court’s finding that language
allowing the employer to end the employment relationship “at any time” and in its “sole discretion” violated
the ESA.

On appeal, the Court of Appeal upheld the lower court’s finding that the ‘with cause’ clause was void for
violating the ESA on the principles of Waksdale. The ‘with cause’ clause language clearly violated the ESA
by purporting to deny an employee’s ESA minimums in circumstances that did not meet the “wilful
misconduct” standard required by the ESA.

Such a finding allowed the Court of Appeal dismiss the appeal, and therefore, the Court of Appeal did not
provide any commentary regarding the “at any time’ and “sole discretion” language found unenforceable by
the trial judge.

Key Takeaways for Employers

The Court of Appeal’s decision in Dufault expressly declined to address the validity of the lower court’s
reasoning — that language purporting an employer to end the employment relationship “at any time” and in
its “sole discretion” will violate the ESA. Until a new case can bring the lower court’s decision of Dufault to
the Court of Appeal, in which the interpretation of such reasoning function as a key issue, such novel
reasoning is here to stay. Therefore, it is of vital importance for employers to regularly review their
employment agreement templates to ensure they continue to comply with the ESA. Please contact a
member of our team to review your employment agreement templates to help reduce the risk of liability
resulting from the Dufault decision.

LET'S TALK

Israel Foulon Wong LLP is one of Canada’s leading employment and labour law firms. The firm’s partners,
Peter Israel, Chris Foulon, Carita Wong, Alex Van Kralingen, Krista Kais-Prial, Behzad Hassibi, Katherine
Chau, Mark Repath and their associates, Vibhu Gairola and Domenica Moran, have over 125 years of
collective experience in assisting clients with employment and labour law issues.
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